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-:.:ed 8 Jan. 1991, decided 21 June 1991 
; to 4; Rehnquist for the Court, White, 
\farshall, Blackmun, and Stevens, in 

- .  this case the Supreme Court upheld 
: -tatute that prohibited the knowingor 

~~ppearance  in public in a condition of 
- .!pplied in this case it required female 

..\ear "pasties" and a "G-string" when 
;. Respondents were two South Bend 

--.:nts that provided totally nude danc- 
- -  -t,ilnment. In Schod v. BoroughofMount 

-.I 1, thecourt  had ruled that barroom- 
dancing, which was expressive con- 

- :CLI some 'First Amendment protec- 
..:c ordinance in Schad covered all live 

- . - ~ ' n t ,  making it both more content- 

specific than Indiana's statute and overbroad by 
being applicable to other forms of protected 
expression. Indiana's statute prohibited all forms 
of public nudity, not simply live entertainment. 

The Court treated Indiana's law as "'time, 
place, and manner" measure that regulated the 
incidental effects of speech. Such regulation is 
valid if it satisfies a four-part test developed in 
United States v. 'O'Brten (1968): if it is "within the 
constitutional power of the government; if it 
furthers an important or substantial governmen- 
tal interest; if the governmental interest is unre- 
lated to the suppression of free expression; and if 
the incidental restriction on alleged First Amend- 
ment freedoms is 110 greater than is essential to 
the furtherance of that interest" (pp. 376-377). 

Justice William *Rehnquist concluded that the 
Indiana law met this test. Most importantly and 
controversially, he maintained that the measure 
was "unrelated to the suppression of free expres- 
sion" because "the perceived evil that Indiana 
seeks to address is not erotic dancing, but public 
nudity" (pp. 2461, 2463). The breadth of Indi- 
ana's statute saved it in this regard. 

Justice Byron *White's dissent was directed 
primarily to this key contention. Because the 
dancers' nudity is itself an  important expressive 
component of their dance, "it cannot be said that 
the statutory prohibition is unrelated to expres- 
sive conduct" (p. 2474). 

(See also SPEECH AND THE PRESS.) 
Donald A .  Downs 

Barron v. Baltimore, 7 Pet. (32 U.S.) 2 4  (1833), 
argued 11 Feb. 1833, decided 16 Feb. 1833 by vote 
of 7 too; Marshall for the Court. A wharf owner 
sued the city of Baltimore for economic loss 
occasioned by the city's diversion of streams, 
which lowered the water level around his 
wharves. He claimed that the city took his 
property without 'just compensation in violation 
of the 'Fifth Amendment. This presented the 
question whether the Fifth Amendment re- 
strained the states. After surveying the history of 
the 'Bill of f ights,  Chief Justice John 'Marshall 
concluded that the first ten amendments re- 
strainedonly the federal government, thusrequir- 
ing Americans to look to state constitutions for 
protection of their civil and political liberties. The 
opinion marked a retreat from Marshall's earlier 
nationalism, one impelled by the changing com- 
position of the Court and the growth of states' 
rights sentiment. The Court reaffirmed the hold- 
lng of Bnrrori in Permoli v. Neui Orlenns (1845). 

Withtheratificationof theLFourteenthAmend- 
ment in 1868, the application of the Bill of Rights 
to the states again became an issue. In 'Uurtadv v. 
Colifornra (1884), the Court held that the Four- 
teenth Amendment was a limit on state power. 
Not until the twentieth century incorporation 
cases, beginning with 'Gitluw v. New York (7925) 
did Barron lose its authoritative status. Today 
almost all of the guarantees of the Bill of Rights 
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66 fl Bates v. State Bar of Arizona 

have been incorporated as restraints on the spectively. The prosecutor's  el^ - . 
states. remptories removed all four bi.: . - 

(Seealso ~ N C O R P ~ R A T ~ ~ N  DOCTRINE;STATECON- the pallel. Batson moved for '1 .1 -. .. 

STITUTIONS AND INDIVIDUAL RIGHTS; STATE SOVER- jury, asserting that the removal V: 

EIGNTY AND STATES' RIGHTS.) panelists violated his 'Sixth z r  
Uav~d 1. Bode~~hamer Amendment rights to a jury dr': ... - 

section of the community as n u .  . -=  
Bates v. State Bar of Arizona, 433 U.S. 350(1977), teenth Amendment right to the '.- ... 

argued 18 Jan. 1977, decided 27 june 1977 by vote tion of the laws. The trial judp~ - 
of 5 to4; Blackmun for the Court; Burger, Powell, motion and Batson was convlL:. - 
and Rehnquist in dissent. In Bates the Supreme counts. The Supreme Court of Ken:.. . 
Court struck down state legal ethics codes that Batson's appeal and affirmed thr . . 
prohibited lawyers from advertising. Two young U.S. Supreme Court reversed. 
lawyers, John Bates and Van O'Steen, sought to Ruling in favor of Batson, the ( 
create a test case by placing a newspaper adver- substantial limits on the prosecu:. - - 
tisement indicating that they offered "legal ser- peremptory challenges. Overruling : . . 
vices at very reasonable fees" and listing some of banla (1965) in part, the Court a p p l ~ ~  .: 
the fees they charged. The Board of Governors of protection principle to the exercise ot :;- - -- 
the State Bar recon~mended that the two lawyers challenges. For all practical purpost3- . 

be suspended. The Arizona Supreme Court up- transformed peremptory challenges- 
held the decision but reduced the punishment to lenges for cause, even if the holdinz . - - 

censure. lesser (but undefined) star.dard t c ,  . . -, 

In the U.S. Supreme Court the attorneys at- disputed peremptory challenge thcar -. 
tacked the Arizona rule on two grounds: that it required to support a challenge for , . 
violated the'sherman Antitrust Actby creatinga Batson Court's claim that it did not ;- 
restraint of trade, and that it violated the 'First the contributicln the [peremptory] ch'i!:: 
Amendment by restraining the right of free erally makes to the administrations , . 
speech. The Supreme Court rejected the 'anti- (pp. 98-99) is entirely unconvincing. 
trust claim, but held that their First Amendment The thrust ot Batson is not toward i, 
rights of speech, together with the right of the but color-conscious law, applying a rai. - 
public consumers of legal services to receive their the prosecutor's use of perempton ik 
message, outweighed any adverse effects on The ultimate effect of Batsot1 may even r- % 

professionalism that advertising might have (see facto introduction of racial quotas for :- 
COMMERCIAL SPEECH). The Court subsequently since the racially disproportionate use c>: :. 
limited the First Amendment right in Ohri~iik v. tories now may be attacked as constr:. 
Ohio State Bnr Associatio~~ (1978), where it sanc- improper. Given the lack of standar.: 
tioned a policy of totally barring in-personsolicita- successful rebuttal, the only safe use or I - - 

tion of clients. tories will be racially proportionate to \ t . 
Bntes opened up the practice of law to greater or community makeup. 

competition and made possible the growth of The Court failed to distinguish bet:. - r. 
legal clinics that provide routine legal needs of selection of the jury venire (where rrpV- - V " ' -  . 
the middle and lower middle class. One empir~cal 11~si is the chief concern) and the select. *8 

study in Arizona found that, after Bates, the jury (where irrrpartiality must be thc . - 
average cost of these legal services declined. The consideration). The Court also failed : -= 
case, along with 'Goldtarllrh v. Virginla State Bar guish between general and particular c 
(1975)~ which prohibited bar-sponsored feesched- ncss. A person'$ general fitness to be ,: 
ules, signaled the end to total self-regulation of be included in the ven~re) is, indeed, nt>: . 

the bar, which the leadership of the American of race. A person's suitability to st r -  . . 
legal profession has decried. particular jury, however, may well be. r, . , 

(See also BAR ADVERTISING.) race. It is not difficult to imagine a critr-. - , 
Ravman L .  Solornon offends a particular social group that :: . * 

feared that all of its menibers lack the in: -- 
Batson v. Kentucky, 476 U.S. 79 (1986), argued of the proper juror. When exercising pt'r. - 
12 Dec. r q R j ,  decided 30 Apr. 1986 by vote of 7 to challenges, attorneys must be able ttl .: - 
2; Powell for the Court, White, Marshall, O'Con- this fear. To hold otherwiseis to forfeit a: i 

nor, and Stevens (with Brennan) concurring, n~iycaratrceof jury impartiality. Given t h z  - 
Burger and Rehnquist in dissent. Batson, a black of jury impartiality cannot be knotvn ... 7 

man, was tried tor second-degree burglary and tainty, the appearance of impartiality b, - 
the receipt of stolen goods. The judge conducted matter of extraordinary importance. .A:. - .Y 

the voir dire examination of the potential jurors, Court did not recognize (p. 97). 
excused some of them for cause, and then The use of peremptory challengei . 
perrnittcd prosecution and defense to exercise brings into conflict the goals of jur?, im; .. .. 

their peremptory challenges-six and nine re- and jury repr~sentativeness. Until BG:- .. 




